UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 07-10628-GAO

LORETTA BOWARD-WEDGE,
Plaintiff,

V.

AQUARION OPERATING SERVICES COMPANY,
Defendant.

ORDER
September 17, 2009

O’TOOLE, D.J.

The Magistrate Judge, to whom the matter was referred, has filed a report and
recommendation with respect to the defendant’s motion for summary judgment (dkt. no. 42).
After careful review of the pleadings, the parties’ motion papers, the report and recommendation
itself, and the defendant’s objection to the report and recommendation, I approve and adopt the
report and recommendation in all respects except one.

In my judgment, the plaintiff lacks sufficient evidence to sustain her claim for disability
discrimination. Her prima facie obligation to show that she was “regarded as” disabled by the
defendant is supported only by slight evidence of what may fairly be characterized as “stray
remarks” by two different persons on different occasions. Neither of the persons to whom the
remarks were attributed was, so far as the record shows, directly involved in the decision to
terminate the plaintiff’s employment. In contrast to the weak and limited inference that might be
drawn from the fact of the remarks, the plaintiff’s epileptic condition was, by her own account,

notoriously known, and apparently disregarded by management, throughout the time of her



employment. Her evidence is simply too insubstantial to present a genuine issue of fact for trial
on this claim.

Accordingly, the defendant’s Motion for Summary Judgment (dkt. no. 24) is GRANTED
as to Counts Il (disability discrimination) and VI (invasion of privacy), but otherwise DENIED.

Itis SO ORDERED.

/s/ George A. O’Toole, Jr.
United States District Judge




Brooks Drugs, Inc., 808 A.2d 532, 535 (N.H. 2002).

It is true that plaintiff addresses the substance of the
invasion of privacy claim. She does not, however, address the
foregoing procedural bar. In fact, plaintiff cites to Karch for
the principle that AOS improperly disclosed a private matter but
omits the following discussion by the court that discusses the

procedural bar:

As a general rule, any claim based upon negligence by an
employer or co-employee for personal injuries arising out of
or in the course of employment is barred by RSA 281-3A:8,
I(b). See Thompson, 136 N.H. at 221, 614 A.2d 1064. The
plaintiff argues that an exception exists, however, where
there is an allegation of illegal activity. The statute
contains no such exception, and we decline to “redraft( ]
legislation in order to make it conformable to an intention
not fairly expressed in it.” Public Service Co. v. State,
101 N.H. 154, 162, 136 A.2d 600 (1957). Therefore, we
affirm the trial court’s order dismissing the plaintiff’s
claims for negligent infliction of emotional distress
against BayBank and Gordon.

Karch v. BayBank FSB, 794 A.2d 763, 770 (N.H. 2002).

Presenting no arguments to salvage the application of

section 281-A:8,!* this court concludes that the section bars the

B pPlaintiff fails to argue that the invasion of privacy claim

falls under the exclusion from the definition of “persocnal
injury” of a “mental injury if it results from any disciplinary
action, work evaluation, job transfer, layoff, demotiocn,
termination, or any similar action, taken in good faith by an
employer.” N.H. Rev. Stat. § 281-A:8. Plaintiff also fails to
assert the non-accidental nature of the injury as barring the
application of the exclusivity provision under the amended
version of the statute. See N.H. Rev. Stat. § 281-A:2, { XI; see
generally Karch v. BayBank FSB, 147 N.H. at 530 (dicta noting
that prior to amendments intentional infliction of emotional
distress considered compensable claim which might not yield same
result after amendments); In re Lockheed Martin Corp., 786 A.2d
872, 874 (N.H. 2001) (“accidental quality of a compensable injury
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common law claim for the invasion of privacy. Count VI is
therefore subject to summary judgment.

E. Count VII - Equal Pay Act

In Count VII, plaintiff alleges a violation of the EPA. A
prima facie case of EPA discrimination requires plaintiff to
demonstrate that, “[AOS] paid different wages to specific
employees of different sexes for jobs performed under similar
working conditions and requiring equal skill, effort and

responsibility.” Corning Glass Works v. Brennan, 417 U.S. 188,

195 (1974). Once a prima facie case is established, “the burden

shifts to the employer to show that the differential is justified
under one of the Act’s four exceptions. At this stage, the Act’s
exceptions serve as affirmative defenses on which the employer

carries the burden of proof, not just production.” Corning Glass

Works v. Brennan, 417 U.S. at 196,

To establish a prima facie case, the EPA requires a showing
that there is a pay discrepancy between “employees of the
opposite sex [at AOS] for equal work on jobs the performance of

which requires equal skill, effort, and responsibility, and which

may consist of an unexpected effect as well as an unexpected
cause”). In the event plaintiff wishes to raise such an
argument, she should file a motion to amend the complaint to
include the invasion of privacy claim and provide law that the
claim is not futile. Absent such a motion, the argument is
waived. See Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d
252, 260 (1°** Cir. 1999) (“district court is free to disregard
arguments that are not adequately developed”).
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are performed under similar working conditions.” 29 U.S.C. §

206 (d) (1); accord Ingram v. Brink’s, Inc., 414 F.3d 222, 232 (1*

Cir. 2005) (prima facie showing requires the plaintiff to show
“that the employer paid different wages to specific employees of
different sexes for jobs performed under similar working
conditions and requiring equal skill, effort and
responsibility”). Furthermore, the necessary showing “requires
the plaintiff to identify specific employees of the opposite sex
holding positions requiring equal skill, effort and
responsibility under similar working positions who were more

generously compensated.” Ingram v. Brink’s, Inc., 414 F.3d at

232. It is also worth noting that, “The EPA is more concerned
with substance than title” of a position. Id.

Plaintiff argues that AOS’s decision to not create a
hierarchy of “vice president” and “senior vice president” is
evidence that the purported differences are not substantial.
Peterson’s comments that plaintiff would receive the same salary
as the other vice presidents reasonably infers a similarity in
skill, effort and responsibilities for the six vice presidents.
Plaintiff had five subordinates reporting to her. (Docket Entry
# 29, Ex. 6, p. 59). Title also mattered at AOS inasmuch as the
company paid all area mangers the same salary irrespective of the
number of years at the company and “without regard to size and

revenues.” (Docket Entry # 29, Ex. 6, p. 71). In addition,
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plaintiff is “not required to show that the compared jobs are
identical, only that they are ‘substantially equal.’” Corning

Glass Works v. Brennan, 417 U.S. at 195. Together with other

evidence in the record, plaintiff makes a prima facie showing.

Following the shift of burden, A0S may avail itself of one
of the four statutory exceptions to justify the pay differential,
to wit, “(i) a seniority system; (ii) a merit system; (iii) a
system which measures earnings by quantity or quality of
production; or (iv) a differential based on any other factor
other than sex.” 29 U.S.C. § 206(d) (1). AOS asserts the fourth
factor or exception to justify the higher pay of Ames, Douglass,
Bonomo and Peterson. AOS indicates that it considered length of
time with the company, depth of experience of each vice president
and the increased expectation to perform at a higher level given
their greater responsibilities within the company to determine
the salaries of the aforementioned vice presidents. DeJong’s
salary, by contrast, was slightly lower than plaintiff’s, which
would be consistent with a determination based on the enumerated
factors and not gender. (Docket Entry # 27, Ex. 6, p. 4).

On balance, A0S fails to satisfy its burden with respect to
the fourth exception.'" The equal salaries of individuals with
the same title of area manager, Peterson’s comments, plaintiff’s

significant responsibilities rectifying past accounting practices

“ It is therefore not necessary to address A0S’ pretext

argument. (Docket Entry # 25,  II(E) (3)).
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similar to those of the other vice presidents and additional
evidence in the record create genuine issues of material fact

that can only be resolved by a trier of fact.

CONCLUSION
In accordance with the foregoing discussion, this court
RECOMMENDS'® that the motion for summary judgment (Docket Entry #

24) be DENIED except for Count VI which is subject to dismissal.

/s/ Marianne B. Bowler
MARIANNE B. BOWLER
United States Magistrate Judge

'S Any objection to this Report and Recommendation must be filed
with the Clerk of Court within ten days of receipt of the Report
and Recommendation to which objection is made and the basis for
such objection. Any party may respond to another party’s
objections within ten days after service of the objections.
Failure to file objections within the specified time waives the
right to appeal the order. United States v. Escoboza Vega, 678
F.2d 376, 378-79 (1°t Cir. 1982); United States v. Valencia-
Copete, 792 F.2d 4, 6 (1°* Cir. 1986).
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