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I. SOME PRELIMINARY THOUGHTS

There is a derisive ditty going around the courthouse as
this opinion is being witten. Set to the nusic of “Happy
Toget her” by The Turtles, in relevant part it goes:

| magi ne ne as God. | do.

| think about it day and night.

It feels so right

To be a federal district judge and know that |1’ m
Appoi nted forever.

| was anointed by the President,

And revelation told himI| was heaven-sent.

And Congress in their wisdomgranted their consent.
Appoi nted forever.

I’ma federal judge



And |’m smarter than you

For all my life.

| can do whatever | want to do
For all nmy life.

* * % *

Even at the very worst,

If you take me up to get reversed,

You'll have to get the circuit court to hear you first,
And that takes forever.

Bar & Gill Singers, Appointed Forever, on Licensed To Gill
(1997), lyrics available at

htt p://vol okh. bl ogspot. com 2003_04_13_vol okh_archi ve. ht M #2001549
16 (last visited January 6, 2003).1

The reality is nore prosaic, yet far nore enduring.

[L] awyers who becone judges ... seek to operate as if
bound by rul es not because they will be punished if
they do not but because they believe it is the right
thing for a judge to do. They begin to think about
cases not fromtheir intuition about the just outcone
but fromthe dictates of authoritative sources of |aw
The question that judges ask is . . . “Wat is the |aw,
and what does it nean for this case?” Those nay be
difficult questions in thenselves, but they signifi-
cantly narrow the anbit of adm ssible considerations.

[ T]he orientation of judges to applying | aw
does not do away with the problens inherent in that
task. The process of interpreting |legal authority and
of applying it to new cases often requires highly
contextual judgnments respecting the nature of the
princi ples enbodied in governing | aw and the circum
stances relevant to the application of a given
principle. Legislators and constitution franers can-
not foresee all relevant circunstances, nor can they
specify with clarity all applications of the principles
t hey adopt; they cannot, in other words, always fashion

! A nationally syndicated columist clains that Judge Edward
Prado sang this song to a sitting jury. David S. Broder, Unlike
Estrada, Prado Gets an Easy Nod, Boston d obe, Apr. 16, 2003, at
Al19.




meani ngful rules that fully give effect to the |aw
framers’ general design. Indeed, it would be wastefu
to try.

Ronald A. Cass, The Rule of Law in America 69, 72-73 (2001)

(criticizing the notion, advanced by | egal scholars |ike Duncan
Kennedy, that the question judges typically ask when confronted
with a case for decision is: “How do | describe the [aw to make
it fit ny preference respecting the outconme of this case?”).

O which genre is this case? Here, despite case-specific
gui dance fromthe court of appeals, | botched the instructions to
the jury. Neither side objected and, as it turns out, the error
made no difference to the jury whatsoever. | know this latter
fact, however, fromsources | am duty-bound not to consider.

What to do?
II. INTRODUCTION

Fol |l owi ng an adverse verdict on their civil rights claim
the plaintiffs -- Muna Kandy Suboh (“Suboh”) suing individually,
as admnistratrix of the estate of |shaq Suboh, and as next
friend of her mnor daughter Sofia Kandy (“Sofia”) -- have noved
for judgnent as matter of law, or alternatively, for a newtrial
on grounds that the verdict was against the weight of the
evidence and that the jury instructions were erroneous. The
Court held a hearing on the plaintiffs’ notion on April 8, 2003.

At that hearing, the Court denied the plaintiffs’ notion for



judgnent as matter of |aw, but took under advisenent the issue of
error in the jury instructions. 4/8/03 Tr. at 2, 11. More
specifically, the Court acknow edged that the jury instructions
wer e indeed erroneous, but noted -- with the acknow edgnent of
the plaintiffs’ counsel -- that no tinely objection was nade to
those instructions. See id. at 2-3, 6. Thus, the question is
now whet her the error in the jury instructions rises to the |evel
of plain error warranting a newtrial. 1d. at 3, 11. The Court
further ruled that if it did conclude that a new trial was
warranted, qualified immunity would not protect the defendant,
Carl Borgioli (“Borgioli”). 1d. at 10-11

Upon reflection, the Court has concluded that there was
plain error in the jury instructions, and that a new trial is
therefore warranted. The foll ow ng discussion serves (1) to
identify the nature of the error and to explain why, in this
Court’s view, it qualifies as plain error; and (2) to discuss the
framework within which the newtrial will be conducted, with
particular reference to the Court’s ruling that Borgioli is not
entitled to qualified inmunity.
III. DISCUSSION

A Error in the Jury Instructions

1. Identification of the Error

In assessing the error in the Court’s instructions to the



jury, it is helpful to begin with a brief review of the nature of
Suboh’ s conpl aint and of the applicable |aw. The factual
background of this case is discussed in great detail in Suboh v.

District Attorney’'s Ofice of the Suffolk District, 298 F.3d 81

(1st Cir. 2002). As the First Crcuit explained in that opinion
Suboh’ s conplaint nost directly inplicates the procedural due
process rights accorded to parents under the Due Process C ause
of the Fourteenth Anendnent. Suboh, 298 F.3d at 91. Reduced to
its essence, Suboh’s claimis that O ficer Borgioli of the Revere
Pol i ce Departnent viol ated her procedural due process rights when
he separated her from her biol ogical daughter, Sofia, and pl aced
Sofia in the custody of Suboh’s parents, Mistapha and Rahi na
Kandy (“the Kandys”), w thout ensuring that Suboh woul d receive a
pre-separation or post-separation hearing, despite Suboh’s
statenments to himthat she was Sofia’s biol ogical nother and
wanted custody. See id. at 87-88, 91. As the Suboh court put
it, “[what is at issue here is the right of a parent to
procedural due process protections before a governnental official
resol ves the disputed issue of custody of a child, when there are
known competing clainms to custody.” [d. at 91.

The case | aw sets out the process that is due when a parent
is being deprived of custody of her child: a pre-renoval hearing,

or, in energency circunstances, a post-renoval hearing instead.



As the Suboh court stated:

Due process protects a parent’s rights even when a state
tenporarily renoves a child before obtaining a court order
as the state may place a child in tenporary custody only
when it has evidence giving rise to a suspicion that the
child has been abused or is in immnent danger. Moreover,
due process requires that sonme sort of process be provided
pronptly after an emergency renoval. [I]n those extra-
ordi nary situations where deprivation of a protected
interest is permtted without prior process, the
constitutional requirenments of notice and an opportunity to
be heard are not elimnated, but nerely postponed.

Suboh, 298 F.3d at 92 (alteration in original) (quoting Weller v.

Dept. of Social Servs., 901 F.2d 387, 393 (4th G r. 1990)

(quoti ng Hooks v. Hooks, 771 F.2d 935, 942 (6th G r. 1985)

(quoti ng Duchesne v. Sugarnman, 566 F.2d 817, 825 (2d G r
1977)))) (internal quotation marks omtted).
Mor eover, in cases where such an energency renoval occurs,

courts have held that the burden is on the government to initiate

a post-deprivation hearing to provide the parent with the process
that is due, and to take the necessary steps to ensure that such
a hearing will be available. See Wller, 901 F.2d at 395-96
(“The burden of initiating judicial review nust be shoul dered by
the governnment. ... Proof that defendants deprived [the
plaintiff] of the custody of [his son] w thout a hearing --
either prior to the transfer of custody or pronptly after an
energency transfer of custody -- would show a due process

violation, for which appropriate relief may be granted.”); Hooks,




771 F.2d at 942 (6th Gr. 1982) (“Here the children were turned
over to [the defendant father] by the Tennessee defendants
allegedly with the know edge that they would i medi ately be taken
to Texas and thus out of the jurisdiction of Tennessee,
effectively elimnating the opportunity for [the plaintiff

not her] to receive a post-deprivation hearing. The Tennessee

def endants do not contend that they nade any effort to request or

direct [the defendant father] to renain in Tennessee until a

hearing could be held.”) (enphasis added); Duchesne, 566 F.2d at

828 (“In this situation, the state cannot constitutionally ‘sit
back and wait’ for the parent to institute judicial proceedings.
It cannot ... [adopt] for itself an attitude of “if you don’t
like it, sue.’”” (alteration in original) (internal citations and
guotation marks omtted)).

I n other words, the Fourteenth Amendnent’s Due Process
Cl ause provides a bl anket protection against the | oss of parental
custody wi thout some sort of a hearing. |f a parent receives no
revi ew what soever, her procedural due process rights have, by
definition, been violated. Thus, the inquiry is different from
that inplicated by substantive due process cases involving, say,
excessive force, where if the force is deenmed to have been

reasonabl e, no violation of the Fourth Amendnent (as incorporated

agai nst the States through the Due Process C ause of the



Fourteenth Anendnent) has occurred. The Fourth Amendnent does
not protect against the use of any force; it protects only

agai nst the use of excessive force. See, e.q., Gaudreault v.

Minicipality of Salem 923 F.2d 203, 205 (1st GCr. 1990). By
contrast, the procedural aspect of the Due Process Cl ause has
been interpreted to provide a bl anket protection against the |oss
of parental custody w thout sone sort of a hearing. The question
is thus not whether governnment can take a particular action at
all, but rather whether it can do so wi thout providing a hearing
to an individual who mght suffer a deprivation of liberty or
property as a result.

At trial, the evidence was undi sputed that (1) Suboh is
Sofia’s biological nother; (2) Suboh told Borgioli that she was
Sofia’s biological nother; (3) Suboh told Borgioli that she
want ed custody of Sofia; (4) Borgioli decided to place Sofia in
the custody of the Kandys; and (5) Borgioli did not make
provi sions for Suboh to have a pre-separation or post-separation
hearing (and none ever occurred). See 2/26/03 Tr. at 20
(Borgioli's testinony that Suboh told himthat she was Sofia’s
bi ol ogi cal nother); 2/26/03 Tr. at 53 (Borgioli’s testinony that
Suboh told himthat she was trying to regain custody of Sofia);
2/25/03 Tr. at 4-5 (Borgioli’s testinony that he decided to

rel ease Sofia to the Kandys without referring the matter to a



judge or contacting the Massachusetts Departnent of Soci al
Services); 2/26/03 Tr. at 53 and 2/25/03 Tr. at 11 (Borgioli’s
testinmony that he did not instruct or ask the Kandys to remain in
the country, but nerely communi cated to themthat they would have
to return to the country to appear in court). @Gven those

establ i shed facts, Suboh’s procedural due process rights? were,

2 Borgioli has argued, with reference to Mchael H .
Gerald D, 491 U. S, 110 (1989), that Suboh did not have any
procedural due process rights to custody of Sofia because she did
not have a protected liberty interest in the custody of her
daughter, given that “[n]o evidence was presented that the
rel ati onshi p between Muna Suboh and her daughter Sofia was nore
than nmere biology and infrequent or de minims contact (with al
of that contact comng within a context of a purported sibling
relationship).” Def.’s OQop’'n at 6 n. 2 [Docket No. 179]. It is
true that, if Suboh did not have a fundanmental |iberty interest
in the care and custody of Sofia, she could not invoke procedural
due process to protect that interest. Borgioli’s interpretation
of Mchael H to nmean that Suboh did not have a protected |iberty
interest, however, is unsupportable. The First Grcuit Court of
Appeal s apparently agrees. The Suboh court said: “W think it
pl ain that Suboh alleges a violation of a constitutional right,”
a statement that is inconpatible with Borgioli’'s anal ysis.
Suboh, 298 F.3d at 93. Rather than rest on the authority of the
First Crcuit’s statenment, however, the Court will explain why it
is correct.

In Mchael H, a plurality of the Suprene Court held that
when a child is conceived through an adul terous rel ationship, the
bi ol ogi cal father does not have a procedural due process right to
a hearing in which he can establish his paternity, because the
Due Process Clause did not give hima liberty interest in
mai ntai ning a parental relationship with his child. (Justice
Stevens’s concurrence, which provided the necessary fifth vote,
| eft open the possibility that, as the dissenters maintained, the
father had a liberty interest grounded in substantive due
process, but Justice Stevens determned that the State's
statutory scheme conplied with procedural due process. 1d. at
133 (Stevens, J., concurring in the judgnent).) The Court

9



by definition, violated.® In the Court’s instructions to the

expl ai ned that for the biological father to prevail, he would
need to establish that our society “has traditionally accorded
such a father parental rights, or at |least has not traditionally
denied them ... Wat counts is whether the States in fact award
substantive parental rights to the natural father of a child
conceived within, and born into, an extant marital union that

wi shes to enbrace the child. W are not aware of a single case,
old or new, that has done so.” |[|d. at 126-27. The Court further
expl ai ned that the biological father’s putative constitutional
right to establish paternity of his daughter was limted “by the
circunstance that the nother is, at the tinme of the child s
conception and birth, married to, and cohabitating with, another
man, both of whomw sh to raise the child as the offspring of
their union.” 1d. at 129. It should be noted that Justice

O Connor, joined by Justice Kennedy, refused to join footnote 6
of Justice Scalia s opinion for the Court, which laid out “a node
of historical analysis to be used when identifying liberty
interests protected by the Due Process Clause ... that nay be
somewhat inconsistent with our past decisions in this area.” 1d.
132 (O Connor, J., concurring in part).

Even if this Court assunes that the Mchael H plurality’s
substantive due process reasoning constitutes binding precedent,
it is clear that the situation presented in this case is
di stingui shable fromthat presented in Mchael H First, Mchael
H. was about the rights of the biological father vis-a-vis the
bi ol ogi cal nother, whereas this case presents a di spute between a
bi ol ogi cal parent and non-parents. Second, the historical
anal ysis endorsed in Mchael H also favors Suboh. Al though
there may not be cases granting paternity to a biological father
in the face of the opposition of the biological nother and her
husband, there are certainly cases granting parental rights or
custody to a biological parent in the face of the opposition of
adoptive parents, even where the adoptive parents have not
ki dnapped the child. See, e.qg., Mayberry v. Flowers, 65 S W3d
418, 419 (Ark. 2002); Inre A J.F., 764 So. 2d 47, 55, 62 (La.
2000); Matter of Adoption of Baby Boy, 667 N Y.S. 2d 635, 640-41
(1997). Here, the Kandys not only allegedly kidnapped Sofia, but
it is undisputed that they never |egally adopted her, thus making
Suboh’ s case even stronger. Accordingly, the Court rejects
Borgioli’s argument that Mchael H nust be interpreted so
broadly as to nean that Suboh did not have a protectable interest
in the custody of her daughter.

10



jury, however, the Court told the jury that, on the issue of
whet her Borgioli violated Suboh’s due process rights, the
guestion was: “Wuld a reasonable officer have concluded on the
facts before himthat the Kandys had undi sputed custody of Sofia
despite Ms. Suboh’s clains and that no process of any sort was
due before Sofia could be released to the Kandys?” 3/04/03 Tr.
at 17. The Court explicitly charged the jury that Suboh bore the
burden of proof as to this question, telling themthat “[o]n each
of the things that I’mgoing to tell you has to be proved, it’s
M's. Suboh that has to prove them” 1d. at 11

This charge, the Court now recogni zes, was erroneous. Suboh
did not bear the burden of showi ng that Borgioli’s behavior
toward her was not reasonable. That sinply was not an el enent of
her case. Reasonabl eness would only be relevant if the question

were whether it was appropriate to provide nmerely a post-

® Borgioli has argued that Suboh, in order to nmake out a
procedural due process claim also had to show “that Borgioli’s
conduct was intentional or reckless and ‘shocked the conscience’
of the jury.” Def.’s Qop’'n at 7; see Rochin v. California, 342
U S. 165, 172 (1952) (Frankfurter, J.) (origin of the “shocks the
conscience” forrmulation in substantive due process cases). Such
a requirement, however, applies only to one category of
substantive due process clains, see, e.qg., Pittsley v. \Warish,
927 F.2d 3, 6 (1st Gr. 1991), and is inapplicable to procedura
due process clainms. See, e.q., Lanoureux v. Haight, 648 F. Supp.
1169, 1176 n. 1 (D. Mass. 1986) (Wolf, J.) (“If a procedural due
process claimwere proven, it would be unnecessary to consider
whet her the procedural due process violation was so egregi ous as
to ‘shock the conscience.’”).

11



deprivation hearing as opposed to a pre-deprivation hearing.
When, as here, the claimis that a parent’s procedural due
process rights were viol ated because she received no hearing
what soever in regard to the loss of custody of her child, a
showi ng of “lack of reasonabl eness” is not required or even
i npl i cat ed.

That bei ng said, “reasonabl eness” was not entirely out of
the equation in this case. It still had a role -- by neans of
gqualified imunity -- in determ ning whether Muna could recover
fromBorgioli for his violation of her procedural due process
rights. This, however, was a question for the Court -- not the
jury.

Pursuant to Harlow v. Fitzgerald, 457 U.S. 800 (1982),

governnment officials “are generally shielded fromcivil danages
liability under the principle of qualified inmmunity so | ong as
their actions do not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have

known.” Kelley v. LaForce, 288 F.3d 1, 6 (1st G r. 2002)

(quoting Harlow, 457 U S. at 818) (internal quotation marks
omtted). Qualified imunity is an affirmative defense upon
whi ch t he defendant bears the burden of proof, see, e.aq.

D Marco- Zappa v. Cabanillas, 238 F.3d 25, 35 (1st G r. 2001)

(citing Harlow, 457 U S. at 815, 818), and is a question of |aw

12



for the Court, see, e.qg., Suboh, 298 F.3d at 90.

At the summary judgnment stage, this Court ruled -- and the
First Crcuit affirmed -- that Borgioli was not entitled to
sunmary judgnment on qualified i munity grounds. Suboh, 298 F. 3d
at 96-97. (Qualified imunity did not, however, conpletely fal
out of the case once the First Crcuit affirned that it was not
warranted on sunmary judgnment. On the contrary, to the extent
that there were still facts in dispute that were arguably
determ native as to whether a reasonable officer would have
bel i eved (erroneously), like Borgioli, that no process of any
sort was due to Suboh, Borgioli still had the affirmative defense
of qualified inmmunity available to him See id. at 90.

Rat her than putting the question of reasonabl eness directly
to the jury, however, this Court instead should have asked the
jury to resolve any renmining relevant factual disputes bearing
on reasonabl eness, and then ruled on the ultinmte question of

qualified imunity itself. See, e.qg., Singh v. Blue Cross/Blue

Shield of Massachusetts, 308 F.3d 25, 35 n. 9 (1st Cr. 2002)

(“Several courts have indicated that if factual disputes underlie
a qualified imunity determ nation, a judge may issue ‘special
interrogatories to the jury as to the disputes of fact.’” Though
we have not explicitly adopted this approach, ... we have

expressed approval of it. (internal citations and quotation

13



marks omtted)); Kelley, 288 F.3d at 7 (“Although [w] e recogni ze
that the imunity question should be resol ved, where possible, in
advance of trial, pre-trial resolution sonetines will be

i npossi bl e because of a dispute as to material facts. 1In such a
case, the factual issues nust be decided by the trier of fact,

t hereby precluding sunmary judgnent. Only after the facts have
been settled can the court determ ne whether the actions were

obj ectively reasonable so as to fall under the qualified i nunity
unbrella.” (alteration in original) (footnote and citations
omtted) (quoting Swain v. Spinney, 117 F.3d 1, 9-10 (1st Cr

1997)) (internal quotation marks omtted)); St. Hilaire v. Gty

of Laconia, 71 F.3d 20, 24 n. 1 (1st Cr. 1995) (“The ultinmate
gquestion of whether a reasonable police officer, on the basis of

i nformation known to him could have believed his actions were in
accord with constitutional rights is a question of |aw, subject
to resolution by the judge not the jury. But if there is a
factual dispute, that factual dispute nmust be resolved by a fact

finder.” (quoting Prokey v. Watkins, 942 F.2d 67, 82 (1st Gr

1991)) (internal quotation marks omtted)).

As such, this Court’s charge to the jury -- essentially
i mporting a reasonabl eness test into Suboh’s burden of show ng
t hat her procedural due process rights were violated -- was

erroneous in tw respects. The issue of reasonabl eness was

14



rel evant only to the question of qualified immunity, a question
of law for the Court (not the jury) on which Borgioli (not Suboh)
bore the burden of proof.*

2. Was this plain error?

Suboh concedes that she failed to object to the charge,
after it was given, in regard to the above-described two rel ated
errors.®> Gven the lack of a tinely objection, this Court can
only grant a new trial on account of the erroneous jury
instructions if those instructions constituted plain error. See

Wlson v. Mar. Overseas Corp., 150 F.3d 1, 6 (1st Cr. 1998)

(“Thus, [s]ilence after instructions ... typically constitutes a
wai ver of any objections. It nmust be enphasized that [i]t is an
ironclad rule in this circuit that failure to renew objections
after the charge constitutes wai ver of any claimof error.

The failure to preserve objections does not entirely preclude our

review. In such cases, however, we reviewonly for plain error.”

* For a further discussion of Borgioli’s qualified i munity,
see infra pp. 26-29.

®> Suboh’s counsel did object to the Court’s answer to one of
the jury’s questions, but this objection was not relevant to the
two related errors discussed above. Specifically, Suboh’s
counsel stated that “My objection for the record would be to the
instruction in response to the question was it |egal for Borgiol
to give Sofia to the Kandys and | woul d have requested, | believe
the proper instruction would have been no, it was not |egal for
Borgioli to give Sofia to the Kandys w thout affording a judicial
hearing.” 3/5/03 Tr. at 12.

15



(alterations in original) (quoting Putnam Res. v. Pateman, 958

F.2d 448, 456 (1st Cr. 1992), and United States v. Ri chardson,

14 F.3d 666, 670-71 (1st Cir. 1994)) (citations and internal
guotation marks omtted)).

The requirements for plain error are that there be error,
that it be plain or obvious, that it affected substantial rights
(that is, that it affected the outcone of the district court
proceedi ngs), and that the error threaten a “m scarri age of

justice” or sonmething akin to it. See, e.qg., Chestnut v. Gty of

Lowel |, 305 F.3d 18, 20 (1st Gr. 2002): Wlson, 150 F.3d at 6-7;

cf. United States v. dano, 507 U S. 725, 732 (1993) (descri bing

this as the test for plain error under Federal Rule of Crim nal
Procedure 52(b)). The First Crcuit has stated that this
standard shoul d be applied particularly rigorously in the context
of failures to object to jury instructions, given the statenent
in the Federal Rules of Civil Procedure that “[n]o party may
assign as error the giving or the failure to give an instruction
unl ess that party objects thereto before the jury retires to
consider its verdict, stating distinctly the matter objected to
and the grounds of the objection.” Fed. R Cv. P. 51. As the
First Crcuit has put it, “The plain error standard, high in any
event, is near its zenith in the Rule 51 mlieu.” Toscano v.

Chandris, S.A., 934 F.2d 383, 385 (1st Gr. 1991) (citations

16



omtted). WMreover, the First Crcuit has stated that “in this
circuit, it is rare indeed for a panel to find plain error in a
civil case.” Chestnut, 305 F.3d at 20.

Suboh has suggested that although the First Circuit’s
standard of review in such an instance would certainly be
governed by plain error, this Court -- as a district court -- has
greater discretion to grant a newtrial. Pls.” Mem at 19
[ Docket No. 178]. There is one case that sonewhat supports this

position by inplication. See Chakrabarti v. Cohen, 31 F.3d 1, 5

(1st Cir. 1994) (“The [district] judge thought that fairness
required a fresh start on damages, and he noted that neither side
had properly advised himon the no-punitive damages rule. A new
trial on damages was arguably the right course and was certainly
not an abuse of the trial court’s broad discretion to order new
trials.”). The vast bulk of the case | aw, however, suggests that
the sane rigorous plain error standard applies to district courts

reviewing their owm charges. See, e.q., Steinhilber v. MCarthy,

26 F. Supp. 2d 265, 278 (D. Mass. 1998) (Bower. MJ.) (stating
that the plain error standard applies in cases involving
erroneous instructions to which a party noving for a new trial

did not properly object); see also, e.qg., ID Sec. Sys. Canada,

Inc. v. Checkpoint Sys., Inc., 249 F. Supp.2d 622, 669 (E. D. Pa.

2003) (stating that “a district court also nmust utilize plain

17



error revi ew when deci di ng whether to grant a reversal or new

trial based on objections untinely raised); Busch v. County of

Volusia, 189 F.R D. 687, 696 (MD. Fla. 1999) (applying plain

error standard); DeWtt v. New York State Hous. Finance Agency,

1999 W. 672560, at *1 (S.D.N. Y. 1999) (sane).

Chakrabarti inplies nothing to the contrary. First, the

district judge's decision to award a new trial in that case was
consistent with application of the plain error rule, and the
appeal s court can be understood as quickly determ ning that the

district court had correctly applied that rule. 1In Chakrabarti,

a jury had awarded the plaintiff $1 in nom nal damages and

$30, 000 in punitive danages on an interference with business
relations claim 31 F.3d at 3. The plaintiff had provided

evi dence that the defendants had caused hi menotional distress,
and he sought relief both under an intentional infliction of
enotional distress claimand as “tack-on” damages in his
interference with business relations claim 1d. The district
judge ordered a retrial because, although neither of the parties
had raised the issue at trial, Massachusetts law did not permt
puni tive damages for such clains. 1d.°® The judge chose this

course, rather than entering judgnment for $1 and striking the

® The second jury awarded $75,000 i n damages. Chakrabarti,
31 F.3d at 5.

18



punitive damages award, because he felt there was a substanti al
risk that the jury had credited the enotional distress evidence,
but due to the judge’'s msinstruction the jury had sinply
provided relief for that distress in the formof punitive
damages. 1d. at 5. Under the plain error standard, it can
reasonably be said that an error regarding availability of
punitive damages is “plain or obvious,” and that such an error
could well have affected the outcone to an extent that threatens
a “mscarriage of justice.”

Second, the fact that a district court can be affirned for
awarding a new trial in circunstances where the appeals court
woul d not have done so (or vice versa) does not nean that the two
courts are applying different |egal standards. The appeals court
reviews a district court’s award of a new trial under an abuse of

di scretion standard. See, e.qg., Chakrabarti, 31 F.3d at 5. The

district court exercises its discretion to award a new trial by
applying the plain error standard to its own decisions during the
original trial, and the appeals court nust then determ ne whet her
the district court’s application of that same plain error
standard was reasonable. As a practical matter, a district judge
may thus be able to “get away with” applying the correct standard
in a manner somewhat nore or |less strict than what a ngjority of

appeal s court judges would do, were they sitting as district
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court judges or confronting at the appellate |level a new y-raised
argunent that mght justify awarding a newtrial. It is an

i nteresting philosophical, political, enpirical, and
psychol ogi cal question whether this phenonmenon in reality results
fromdistrict judges covertly applying a “different” |egal
standard, fromthe inevitable inability of |anguage to convey a

| egal standard (or anything else) with pinpoint accuracy, or from
the tendency of any two individual judges to interpret one set of
facts differently (due to differences in experience, disposition,
etc.). It suffices to say, however, that as a practical matter
this question also infects appellate review of other exercises of
district court discretion, as well as review of district court
factfinding, and that Anerican jurisprudence can and does
differentiate between the question whether the | egal standard
applied was the correct one and the questi on whether an
admttedly correct |egal standard was applied in a reasonable

manner . See, e.qg., Wllians v. Taylor, 529 U S. 362, 405-08

(O Connor, J., opinion of the Court) (discussing this distinction
in the context of interpreting and applying Antiterrorism and

Ef fective Death Penalty Act provisions governing relief from
state court crimnal convictions).

Allied Chemical Corp. v. Daflon, Inc., 449 U S. 33, 36

(1980), which Suboh cites, is simlarly consistent wth the
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understanding that district courts nmust apply the plain error
standard, to the extent it is even on point. Suboh correctly

quotes Allied Chemical Corp. as saying that “[t]he authority to

grant a trial, noreover, is confided alnost entirely to the
exerci se of discretion on the part of the district court.” PIs.
Mem at 19 (quoting 449 U S. at 36). The next sentence in the
case provides inportant context, however: “Were a matter is
commtted to discretion, it cannot be said that a litigant’s
right to a particular result is clear and indisputable.” Allied
Chem cal, 449 U S. at 36 (citation and internal quotation marks
omtted). The Suprenme Court’s point is not that district courts
can be nore liberal in awarding new trials than appellate courts,
but rather that the discretionary nature of decisions regarding
award of a new trial is one of several considerations that makes
reversal of such decisions via a wit of mandanus especially
i nappropriate. See id. The Supreme Court’s recognition that
district courts have discretion, and that discretionary judgnents
are reviewed for abuse of discretion, says nothing about what
| egal standard governs the exercise of that discretion, or
whet her district courts and appellate courts should apply
di fferent |egal standards.

Thus, applying the plain error standard, this Court nust

consi der whether the two errors in the jury charge rise to the
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| evel of plain error. The Court concludes that its error in
del egating the question of qualified inmunity to the jury does
not constitute plain error warranting a newtrial. Although this
was certainly error, Suboh’s rights were not substantially
affected in that this was an error that was arguably neutral in
terns of prejudice as between her and Borgioli. The Court’s
error in inmposing upon Suboh the burden of showing Borgioli’s
unr easonabl eness, however, is far nore grave. As expl ai ned
above, the undisputed facts in this case made cl ear that Suboh’s
procedural due process rights were, by definition, violated, but
the Court instructed the jury that it could only so find if it
al so concluded that Borgioli’s behavior had not been reasonabl e.
Thus instructed, the jury subsequently returned a verdict in
Borgioli’s favor. Had this Court not comritted that error, the
only question put to the jury would have regarded the scope of
damages, if any, that Borgioli’s violation can be considered to
have proxi mately caused. The Court thus concludes that Suboh was
prejudi ced by the erroneous inposition of this burden upon her.
The Court nust therefore consider whether this error neets
the final prong of the plain error standard: m scarriage of
justice. The First Circuit has provided guidance as to the
factors to consider in assessing whether there is a m scarriage

of justice: nanely, “whether the failure to raise the clai mbel ow
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deprived the reviewi ng court of hel pful factfinding;, whether the
issue is one of constitutional magnitude; whether the omtted
argurment i s highly persuasive; whether the opponent woul d suffer
any special prejudice; whether the om ssion was inadvertent or
del i berate; and, perhaps nost inportantly, whether the issue is

of great inportance to the public.” Play Tine, Inc. v. LDDS

Met ronedi a Conmuni cations, Inc., 123 F.3d 23, 30 n. 8 (1st Cr

1997) (citing Nat'l Ass’'n of Soc. Wrkers v. Harwood, 69 F. 3d

622, 627-28 (1st Cr. 1995), which set forth and described these
factors).

The error here satisfies a nunber of these criteria. It is
clear that Suboh’s failure to raise this argunent was i nadvertent
and not strategic; the Court can discern no strategic benefit
stenm ng from Suboh’s | ack of opposition to the inposition of an
addi ti onal burden upon her. Additionally, there is no special
prejudice to Borgioli here, because the omtted argunent “is |aw

based, not fact-based.” National Ass'n of Social Wrkers, 69

F.3d at 628. Further, there is no question as to the correctness
and persuasi veness of Suboh’s argunent; Suboh was forced to bear
a burden that was not appropriately hers, as discussed above.

Most inportantly, the right at issue here is not only a
constitutional right; it is in fact one of the nbst venerable

constitutional rights, as the First Circuit stated in Suboh

23



itself. See Suboh, 298 F.3d at 91 (“Putting aside notions of
generalized ‘famlial integrity,” there are, nore pertinently,
much nore narrow i nterests that are at stake here. To begin,
‘“the interest of parents in the care, custody, and control of
their children is anong the nost venerable of the liberty
interests enbedded in the Constitution.”” (internal citations
omtted)).

Adm ttedly, the relevant First Circuit cases defining the
“constitutional nmagnitude” factor involve instances where the
claimthat the party failed to raise at trial was in fact the
source of the constitutional issue, whereas the argunment that
Suboh failed to raise is not itself constitutional in nature, but
rather tends to nake it nore |ikely that she can successfully
assert an entitlenment to exercise a venerable constitutional

right. See National Ass’'n of Social Wrkers, 69 F.3d at 628;

United States v. La Guardia, 902 F.2d 1010, 1013 (1st Cr. 1990).

This is a distinction without a difference, however. \Wether a
prisoner is saying that his conviction (and thus inprisonnment) is
unl awf ul based on a constitutional argunment not raised at a

trial, see La GQuardia, 902 F.2d at 1013, or a nother is arguing

what Suboh argues here, the question is whether, had the district
court apprehended the | aw correctly, the person would be entitled

to exercise sonme aspect of the liberty that the Constitution
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guarantees to us all. Such an understandi ng gives greater
i ndependent neaning to this factor, as limting this factor to
constitutional argunents would often make it superfluous in |ight
of the “public interest” inquiry.

Addi tionally, as Suboh has pointed out, there are crim nal
cases as well as even sone civil cases (albeit not fromthe First
Circuit) in which an erroneous jury instruction as to the burden

of proof was found to constitute plain error. See, e.qg., United

States v. Colon-Pagan, 1 F.3d 80, 81 (1st Cr. 1993) (Breyer,

C.J.) (holding that a district judge' s erroneous jury instruction
in regard to the definition of proof beyond a reasonabl e doubt

constituted plain error warranting a new trial); United States v.

Pani agua- Ranns, 251 F.3d 242, 246 (1st Cr. 2001) (noting that

“plain error is theoretically possible with respect to an omtted
jury instruction. |If, say, a trial court fails to instruct a
crimnal jury on a basic point Iike the government’s burden of
proof or the presunption of the defendant’s innocence, the |ack
of a cont enporaneous objection would not foreclose searching

appel late review. ”); Mlton v. Gty of Cklahoma Gty, 928 F.2d

920, 927 (10th Cir. 1991) (“[TJhe plaintiff was pernmtted to
recover a substantial verdict without carrying the entire burden
of proof placed upon him W believe the instruction created

plain error ....”); Batka v. Liberty Mut. Fire Ins. Co., 704 F.2d
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684, 689-90 (3d Cir. 1983) (holding that the trial court’s
erroneous instruction that a preponderance of the evidence
standard was applicable in a particular civil case was

“fundanmental and highly prejudicial,” and required a new trial);

Gstrov v. Metro. Life Ins. Co., 379 F.2d 829, 838 & n. 10 (3d

Cir. 1967) (simlar); but see Pulliamv. Tallapoosa County Jail,

185 F. 3d 1182, 1188 (11th CGr. 1999) (“In this case, the failure
to give an instruction on Defendant’s burden of proof does not
constitute plain error. Plaintiff has failed to convince us
that, given a conpletely accurate instruction on the burden of
proof in m xed-notives issues, a substantial |ikelihood exists
that the jury would have found for Plaintiff and determ ned that
Plaintiff -- in the absence of retaliation -- would not have been
fired.” (footnote omtted)).

There is an additional winkle. Like many judges, ny
practice since nmy days on the Massachusetts Superior Court has
been to go back to the jury roomafter the verdict has been
delivered personally to thank the jurors for their service. |
did so in this case.

The jurors, | saw, had carefully taped to the wall |arge
panel s of blank paper (routinely provided) and marked each one
progressively with the essential factual issues in this case.

The final two panels were entitled “Proxi mate cause” and
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“Damages” in that order. Under the title “Proxi mate cause” was
witten “NO” There was no witing on the “Danmages” panel. In
light of the defendant’s verdict, | am convinced that the jury,
properly charged on the concept of proximte cause, did manifest
justice after a detailed and ably tried case. But wait. None of
the data recited in this paragraph is conpetent evidence to

i mpugn a jury verdict. Fed. R Evid. 606(b).

Here, of course, the data serve to uphold the verdict.
Neverthel ess, as the history of this evidentiary rul e enphasi zes
that such data are sinply inconpetent regardl ess of their truth,
| conclude | cannot consider themat all.

Di sregardi ng the observations nmade in the jury room post -
trial, and for all of the conpelling | egal reasons -- nopst
i mportantly, the great significance of the constitutional right
at issue here -- the Court concludes that this, |ike Chestnut, is
the “rare civil case where the m scarriage of justice requirenent
is met,” Chestnut, 305 F.3d at 20, and a new trial is warranted.

B. Framework of the New Trial

Havi ng concluded that a newtrial is warranted in this case
on the grounds that the jury instructions were plainly erroneous,
the Court nust now address the framework of that new trial. As
not ed above, at the hearing on the instant notion, the Court

ruled that if a newtrial were ordered, Borgioli would not be
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entitled to qualified immunity. 4/8/03 Tr. at 11-12. The Court
now addresses the basis of that ruling.

In its opinion on this case, the First Circuit ruled that it
was clearly established as of 1998 that “a state official could
not effectively resolve a disputed custody issue between a parent
and anot her without follow ng any due process procedures at all,”
Suboh, 298 F.3d at 94-95. It then indicated that the rel evant
question, in determ ning whether Borgioli was entitled to
qualified imunity, was whether “a reasonable officer could have
concluded on the facts before himthat the Kandys had undi sputed
custody of the child, despite Suboh’s clains, and so no process
of any sort was due before the child could be released to the
Kandys.” 1d. at 96.

By framng the issue in such a way, the First Grcuit
necessarily reduced the scope of facts determ native to the
qualified imunity analysis. Wre there, for exanple, a genuine
di spute as to whether Suboh told Borgioli that she was Sofia’s
bi ol ogi cal nother or that she wanted custody of her daughter, the
jury woul d i ndeed be needed to resolve these crucial questions.
To the extent that the determ native facts were uncl ear or
di sputed prior to the trial, however, that dispute was resolved
by Borgioli’s own trial testinony. As noted above, on the stand

Borgioli testified that Suboh told himthat she was Sofia’s
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bi ol ogi cal nother, that she had not signed any papers givVing
custody of Sofia to her parents, and that she wanted to regain
cust ody of her daughter. Regardless of the apparent credibility
or lack thereof of Suboh’s statenents,’ the Court fails to see
how any reasonabl e officer could not have, at a mninum

concl uded that there were indeed conpeting clains to Sofia’'s
custody such that he sinply could not decide the dispute hinself.
Borgioli argues that “there was certainly a hotly contested
factual dispute as to what [he] knew at various points in his
investigation,” Def.’s Opp’n at 11 [Docket No. 179], but it is
undi sputed that the crucial piece of information -- that Suboh
was claimng to be Sofia’s biological nother and was asserting a
right to custody of her daughter -- was known to Borgioli when he
decided to place Sofia in the custody of the Kandys.

Accordingly, at this point, there are sinply no renaining
factual disputes that a jury needs to resolve for the Court to be
able to rule on qualified inmunity, given Borgioli’s own
testinmony. 1In such a circunstance, it is appropriate for the

Court to rule on qualified imunity strai ghtaway, see Ri nguette

" For his part, Borgioli has testified that he was “fairly
reasonably sure” that Suboh was indeed Sofia’'s nother, 2/26 Tr.
at 49. He further testified that he “didn’t disbelieve” Suboh’s
clai mthat she wanted custody of her daughter, but that he
believed that “if the parents paid the noney for the daughter,

t he daughter woul d have been returned to the Kandys.” 1d. at 23.
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v. City of Fall R ver, 146 F.3d 1, 6 (1st G r. 1998) (describing

as “emnently sensible” a district court’s decision to dismss on
qualified imunity grounds, even though it resolved a rel evant
factual dispute in the process), and that is what the Court has
done here.

G ven the Court’s determ nations that (1) the undi sputed
facts of this case establish that Suboh’s procedural due process
rights were violated by her failure to receive any hearing
attendant to the loss of custody of her daughter; and (2) the
undi sputed facts denonstrate that Borgioli is not entitled to
qualified imunity, the scope of the newtrial is necessarily
limted. Al that remains for the newtrial is the inportant
guestion of what -- if any -- danmages were proxi mately caused by
Borgioli’s violation of Suboh’s procedural due process rights.
III. CONCLUSION

| deeply regret that my own error has so conpounded the
expense and delay visited on the litigants in this action.
Neverthel ess, we live under “the rule of law, and the just
application of the lawto the facts of the case lies at the very

heart and core of our civilization.”® Accordingly, for the

8 Adapted fromthe charge to the jury of Chief Justice
Walter H MLaughlin in Compnwealth v. Barber. (The case was
affirmed, 362 Mass. 672 (1972), reversed and remanded by the
United States Supreme Court in |light of new case law, 411 U.S.
945 (1973), and affirned once again, 365 Mass. 66 (1974).) |
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reasons set forth above, the Plaintiff’s Mdtion for a New Tri al
[ Docket No. 178] is GRANTED. The Court further rules that Suboh
has established that her procedural due process rights were
violated by Borgioli, and that Borgioli is not entitled to
qualified imunity. A newtrial wll therefore be held on the
i ssue of the anmpbunt of damages, if any, that were proximately
caused by Borgioli’s violation of Suboh’s procedural due process
rights.

SO ORDERED.

/sl WIlliam G Young

WLLIAM G YOUNG
CHI EF JUDGE

i ncorporate this |language into the beginning of the jury charge
in every crimnal case.
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